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GS II Indian Constitution—Historical Underpinnings, Evolution, Features, Amendments, 

Significant Provisions and Basic Structure 

1. Death penalty 

Context: There has been an intense and persistent crisis in the fairness of administering the 

death penalty in India. The Court’s recent judgment in Manoj and Ors. vs State of MP seeks to 

address this long ignored yet critical aspect of death penalty sentencing. 

 

Capital Punishment: 

· Capital punishment is a legal death penalty ordered by the court against the person for doing 

the most grievous and heinous offences. Prosecutions are carried out by hanging. Though in 

India it's given only in the rarest of the rare cases.  

· The capital punishment in described in the Indian Penal Code and in Code of criminal 

procedure. Capital punishment was there in India since the very beginning and as times 

passed it's use has been limited. 

Crimes in which capital punishment is given are as follows: 

· Exacerbated murder. 

· Other offences performing in death.  

· Disloyalty, spying. 

· Terrorism related crimes, resulting in death. 

· Military offences, not resulting in death.  

Procedure for the capital punishment which includes: 

· After the completion of proceedings in trial court the judge pronounce the judgement under 

sec 235 of CrPC and the court must record the special reason justifying the judgement. 

· After this the case will go to high court for the evidence of the judgement. The high court can 

confirm the judgment, or can give any new judgment, or can order a new trail for the case. 

· When high court gives the evidence for the punishment also a special leave petition could be 

filed. 



· A petition seeking review of a judgment or order passed by the Supreme Court may be filed 

under article 137 of the Constitution before the Supreme Court within thirty days from the 

date of similar judgment or order. 

· After the dismissal of special leave petition the SC may allow a curative petition to review its 

judgement. 

· And lastly article 72 and 161 of the Constitution give power to the President of India and the 

Governor respectively to grant pardon and to suspend, remit or commute rulings in certain 

cases. The President or the governor may consider the case of the convict and should pardon 

the death judgment. 

Some cases in relation to capital punishment: 

Bachan Singh v/s. State of Punjab, 

· This Case may be a corner judgment given by 5 judges Bench of the Hon'ble Supreme Court. 

In this case Supreme Court pointed out some important limitations on the prosecution by 

setting the rarest of the rare doctrine. The Supreme Court said: 

· A real and abiding concern for the quality of mortal life presuppositions resistance to taking a 

life through law's machinery. That ought to not be done except in rarest or the rare cases 

where the choice opinion is clearly foreclosed. 

 Mukesh and Anr v/s NCT Delhi 

· On 5 May 2017, the Supreme Court rejected the convicts appeal and saying that they had 

committed  a barbaric crime that had  shaken society's heart, the court upheld the death 

judgment of the four who had been charged within the murder. The verdict was well entered 

by the family of the victim and the civil society. 

Shabnam v/s State of Uttar Pradesh 

· This case is a historical case because Shabnam will be the first women after independence 

who has got the punishment of death penalty 

· Shabnam and Saleem, both in their 20s also, were condemned of killing seven members of 

Shabnam's family. With all of them gone, she'd have been the sole inheritor to the family 

property. They were arrested five days latterly. At that point, Shabnam was 7 weeks 

pregnant. In December that time, she gave birth to a son, Mohammad Taj. He's presently 

living with Shabnam's council inferior Usman Saifi and his woman.  



· In 2010, the Amroha Sessions Court doomed them to death, which was upheld by the 

Allahabad High Court in 2013. 

· In 2015, the Supreme Court observed that the end of the Court is to serve the society and thus 

the convicts good gesture or good heart, generally, should not be the reason to swap a 

judgment. The crime mustn't be overlooked. Therefore, the Court upheld the death judgment 

on the ground that it was a premeditated offence, with scrupulous planning.  

The Death Penalty India Report (DPIR) 

Major Findings 

Economic Vulnerability 

· According to the national figures, 74.1% of the prisoners sentenced to death in India are 

economically vulnerable according to their occupation and landholding. 

Educational Profile 

· 23% of prisoners sentenced to death had never attended school. A further 9.6% had barely 

attended but had not completed even their primary school education. 

Caste And Religious Profi le  
 

· 76% (279 prisoners) of prisoners sentenced to death in India are backward classes and 

religious minorities.  

SC Verdict 

Individualised sentencing  

· The constitutionality of the death penalty was upheld in 1980 in Bachan Singh vs State of 

Punjab, which greatly emphasised ‘individualised sentencing’ and called upon courts to 

consider the ‘crime’ and the circumstances of the accused.  

· However, since Bachan Singh there have been disagreements on which cases warrant the 

imposition of the death penalty and the nature of information about the accused relevant for 

sentencing.  

· With a vast majority of prisoners being poor, quality legal representation has always been a 

concern. As a result, very little attempt is made to collect sentencing information, and very 

little is known about the accused while sentencing.  



· Since September 2021, during Justice N.V. Ramana’s tenure as the Chief Justice of India, 

three Benches of the Supreme Court heard arguments in 13 death penalty appeals and 

delivered judgments in 10 of these cases, resulting in three acquittals in one case and 

commutations in the rest. A common thread running across these decisions is a deep and 

acute concern surrounding the procedural fairness on the imposition of the death penalty and 

the lack of adequate information about the accused.  

· The Bench headed by Justice U.U. Lalit (and also comprising Justices Ravindra Bhat, Bela 

Trivedi and P.S. Narasimha) has been particularly concerned over the lack of information 

about the accused. Recognising the centrality of such information for a fair sentencing 

process, the Bench passed an order in Manoj in September 2021 calling for reports of the 

probation offi�cers, prison offi�cers and mental health professionals. In the fi�- nal 

judgment delivered recently, the Supreme Court took important steps towards realising an 

‘individualised sentencing enquiry’ as envisaged by the court in Bachan Singh 42 years ago.  

Scope of mitigation  

· Sentencing happens after an accused has been found guilty of the crime. Here, the 

circumstances of the accused are considered. This requires a broad-based inquiry as scientific 

theories no longer see the accused as individuals who, out of their free-will, make “bad 

choices” unhindered by their past or present circumstances.  

· Contemporary understanding of criminogenic factors among scholars and researchers focuses 

on analysing past social histories, behaviours and life circumstances of the accused as human 

behaviour is a product of a complex interplay of personal and environmental factors. There 

have been important efforts by courts to bring forth such information.  

· However, the judgment of the Supreme Court in Manoj is significant for two reaso ns:  

· first, it indicates a shift towards an evidence-based inquiry to sentencing that invites expert 

opinions and reports from a wide range of disciplines.  

· Second, it expands the scope of mitigating factors by calling for reports that bring forth pre-

offence details such as socio-economic status, education, family background and also post-

offence details such as the conduct of the prisoner in prison.  

· Mitigating factors pertain to life circumstances of an individual that can help determine 

punishment. Crucial to understanding the relevance of mitigating factors is connecting it to a 

framework that allows for contextualising it to the individual’s life choices and moral 

culpability, which is the essence of a just sentence.  



Life-history approach  

· The life-history approach provides one such framework that enables a view of life 

circumstances of an individual as interconnected to each other.  

· Socio-economic circumstances, for instance, have been recognised as a mitigating factor by 

courts in various death penalty cases. What makes it compelling is when it is seen as 

interconnected to other factors, i.e. to see how poverty impacts a particular individual’s 

access to housing, education and health care, which subsequently impacts and shapes their 

life choices. 

·  It is a first for the Supreme Court to have laid down that information such as early family 

background that brings out any history of violence or neglect (also known as remote factors 

or experiences) is a relevant mitigating factor.  

· Such negative experiences usually accumulate over time and therefore, the life-history 

approach is uniquely suited to such an inquiry. It provides insights into how early life 

circumstances shape an individual’s character and affect their actions as adults.  

· While one hopes that the procedure adopted by the Supreme Court in nuancing sentencing in 

death penalty cases would be followed by lower courts, the real challenge would emerge with 

equipping courts to understand such rich information.  

· The traditional checklist-based approach of presenting mitigation severely deviates from the 

requirements of individualised sentencing which is the most fundamental principle of the 

criminal justice system.  

· Further, keeping in mind the introduction of non-legal expertise into courtrooms, courts will 

need to equip themselves to appreciate the evidence so presented. Questions on conflicting 

findings in reports and opinions presented to the court during sentencing would also need to 

be addressed keeping in mind existing evidentiary standards and judicial dicta, which 

suggests courts must not be constrained by confines of the evidence act in capital sentencing.  

· The decision in Manoj is indeed a positive step towards a more meaningful and informed 

sentencing inquiry. However, further inquiry into the complex questions around sentencing 

will be inevitable to ensure procedural fairness for those under the sentence of death. 

Source: The Hindu 

Practice question: What is capital punishment? List down cases related to it? Examine whether it 

is form part of reformative justice? Should that be done away with? 
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