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1. 
SC’s ruling on Article 19 

By ruling that a citizen can seek enforcement of the fundamental rights to freedom of 

speech not just against the state, the Supreme Court has, effectively, extended the ground for 

seeking these rights against other citizens. 

Freedom of speech and expression 

· Freedom of speech and expression means the right to speak, and the right to express oneself 

through any medium-by words of mouth, writing, pictures, signs, internet etc. Every citizen 

has a right to hold an opinion and to be able to express it, including the right to receive and 

impart information.  

· The expression ‘freedom of speech and expression’ has a wide connotation. It includes the 

freedom of the propagation of ideas, their publication and circulation. 

· Article 19(1)(a) guarantees the freedom of speech and expression to all citizens. Freedom of 

speech and expression is the foundation of a democratic society and is one of the most 

cherished rights of a citizen.  

· It is the first condition of liberty and plays an important role in forming public opinion. 

Limits to Free Speech 

· Reasonable restrictions on the right to free speech and expression: The right to free 

speech and expression is not an absolute right and is subject to reasonable restrictions. As per 

Article 19(2), restrictions can be imposed upon the freedom of speech and expression in the 

interests of: 

ü sovereignty and integrity of India, 

ü the security of the state,  

ü friendly relations with foreign states,  

ü public order, decency or morality, or 

ü in relation to contempt of court,  

ü defamation, or 

ü incitement to an offence. 

· Under Indian Penal Code:  



 

 

ü Sections 153A and 153B of the IPC: Punishes acts that cause enmity and hatred 

between two groups. 

ü Section 295A of the IPC: Deals with punishing acts which deliberately or with 

malicious intention outrage the religious feelings of a class of persons. 

ü Sections 505(1) and 505(2): Make the publication and circulation of content which may 

cause ill-will or hatred between different groups an offence. 

SC’s ruling on Article 19 

· Enforcing Rights against Private Entities: A fundamental right under Article 19/21 can be 

enforced even against persons other than the State or its instrumentalities. 

· This interpretation could also bring an obligation on the state to ensure private entities also 

abide by Constitutional norms. These questions could 

hypothetically range from seeking enforcement of 

privacy rights against a private doctor to seeking the 

right to free speech against a private social media 

entity. 

· The Court also referred to several foreign jurisdictions, 

contrasting the American approach with the European 

Courts. Referring to the landmark New York Times vs. 

Sullivan, in which the US Supreme Court found that 

defamation law, as applied by the state against The 

New York Times, was inconsistent with the 

Constitutional guarantee of the freedom of speech and expression, the SC noted a shift in US 

law from a “purely vertical approach” to a “horizontal approach.” 

Way Ahead 

No jurisdiction in the world appears to be adopting a purely vertical approach or a wholly 

horizontal approach. Thus, the approach for such cases should be a mixed one. 

Source: The Indian Express 

Practice question: Article-19-has-its-own advantages and disadvantages in India. Discuss in the 

context of Supreme court recent rulings.  

A vertical application of rights 
would mean it can be enforced 
only against the state while a 
horizontal approach would mean it 

is enforceable against other 
citizens. 

For example, a horizontal 
application of the right to life 

would enable a citizen to bring a 
case against a private entity for 
causing pollution, which would be 
a violation of the right to a clean 
environment. 



 

 

GS II Structure, Organization and Functioning of the Executive and the Judiciary—

Ministries and Departments of the Government. 

2. 
Live - streaming of Court

 

SC had started live streaming the constitutional bench hearing from last year, as a part of 

3rd phase of e-courts projects. 

Live-streaming of Court 

· The first steps towards the decision were taken in 2018, when a three-judge Bench agreed to 

hear a public interest litigation seeking live streaming of judicial proceedings on matters of 

constitutional and national importance. 

· The Supreme Court in Swapnil Tripathi vs Supreme Court of India (2018) had ruled in 

favour of opening up the apex court through live-streaming. 

· It held that the live streaming proceedings are part of the right to access justice under 

Article 21 (Protection of Life and Personal Liberty) of the Constitution. 

· The petitioners, who cited the principle of open access to justice, included Senior Advocate 

Indira Jaising. In March 2018, the court issued notice to the Attorney General of India K K 

Venugopal, seeking his views on the issue.  

Significance of Live streaming proceedings 

· The public’s ability to participate in this conversation by watching these proceedings will not 

just increase legal literacy but potentially enhance the public’s continuous engagement 

with the Constitution and laws. 

· Broadcasting court proceedings is a step in the direction of transparency and greater 

access to the justice system. 

· “Justice must not only be done, but must also be seen to be done”. This dictum which 

was laid down by Lord Hewart also supports the cause.  

· It will bring discipline and improve how judges and lawyers conduct the proceedings, as 

they are aware that the public is watching. 

· Positive systemic corrections have been made possible due to the broadcast of court 

proceedings. 

· A 2017 study by researchers at Northwestern University of archives of the audio proceedings 

of the US Supreme Court showed that “judicial interactions at oral argument are highly 



 

 

gendered, with women being interrupted at disproportionate rates by their male colleagues, as 

well as by male advocates”. 

·  Last year, SCOTUS Justice Sonia Sotomayor said that the gendered disruptions identified by 

the study had been addressed, and now Justices ask questions according to seniority instead 

of interrupting in a random way. 

Concerns around live streaming 

· Video clips of proceedings from Indian courts are already on YouTube and other social 

media platforms with sensational titles and little context, such as “HIGH COURT super 

angry on army officer”. There are fears that irresponsible or motivated use of content could 

spread disinformation among the public. 

· A 2018 paper by Felipe Lopez titled ‘Television and Judicial Behavior: Lessons from the 

Brazilian Supreme Court’ that studied the Brazilian Supreme Court concluded that justices 

behave like politicians when given free television time, they act to maximize their 

individual exposure. 

· Judiciary must have credibility in the eyes of the public as an institution, but decisions in 

individual cases are not expected to be popular. This makes sense as the Constitution requires 

the judiciary to undo laws and decisions that are unconstitutional, even though made by a 

popular government. The judges of constitutional courts are sworn to constitutional 

morality and not popular morality. They are required to “uphold the Constitution” as per 

their oath. 

Recommendations by the Attorney-General of India 

· Live-streaming must be introduced as a pilot project in Chief-Justice of India’s (CJI’s) court, 

and only in Constitution Bench cases. 

· The success of this project will determine whether or not live streaming should be introduced 

in all courts i.e., the Supreme Court and in courts pan-India. 

· De-congestion of courts and improved physical access to courts for litigants who have to 

otherwise travel long distances to come to the SC were cited by the Attorney general (AG) in 

support of his recommendation. 

· A set of guidelines suggested by the A-G was approved by the SC. However, the A-G 

suggested that the court must retain the to withhold broadcasting, and also not permit it in 

cases involving: 



 

 

ü Matrimonial matters 

ü Matters involving interests of juveniles or the protection and safety of the private life of 

the young offenders 

ü Matters of National security 

ü To ensure that victims, witnesses or defendants can depose truthfully and without any 

fear. 

ü Special protection must be given to vulnerable or intimidated witnesses. 

ü It may provide for face distortion of the witness if she/he consents to the broadcast 

anonymously. 

ü To protect confidential or sensitive information, including all matters relating to sexual 

assault and rape 

ü Matters where publicity would be antithetical to the administration of justice, and 

ü Cases which may provoke sentiments and arouse passion and provoke enmity among 

communities. 

Practices around the world 

· United States of America: While the US Supreme Court has rejected pleas for broadcast of 

its proceedings, it has since 1955 allowed audio recording and transcripts of oral arguments. 

· Australia: Live or delayed broadcasting is allowed but the practices and norms differ across 

courts. 

· Brazil: Since 2002, live video and audio broadcast of court proceedings, including the 

deliberations and voting process undertaken by the judges in court, is allowed. A public 

television channel, TV Justiça, and a radio channel, Radio Justiça, were set up to broadcast 

video and audio. Separately, dedicated YouTube channels hold discussions and 

commentaries on the judicial system, apart from broadcasting proceedings live. 

· Canada: Proceedings are broadcast live on Cable Parliamentary Affairs Channel, 

accompanied by explanations of each case and the overall processes and powers of the court. 

· South Africa: Since 2017, the Supreme Court of South Africa has allowed the media to 

broadcast court proceedings in criminal matters, as an extension of the right to freedom of 

expression. 

· United Kingdom: In 2005, the law was amended to remove contempt of court charges for 

recording proceedings of the Supreme Court. Proceedings are broadcast live with a one-

minute delay on the court’s website, but coverage can be withdrawn in sensitive appeals.  



 

 

Way Ahead 

A set of guidelines must be framed to ensure that the video titles and description are not 

misleading and convey accurate information, only. Strict punishment/penalty must be attached 

with the unauthorised reproduction of live-streaming of videos. 

Source: The Indian Express 

Practice question: “Justice must not only be done, but must also be seen to be done”. Discuss in 

the context of Live-streaming of Courts.  
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