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GS II Structure, Organization and Functioning of the Executive and the Judiciary—

Ministries and Departments of the Government; 

1. Debate over the collegium system 

Union Minister for Law and Justice Kiren Rijiju said the collegium system of 

appointments to the higher judiciary needs to be reconsidered in view of the concerns about the 

process. 

Evolution of Collegium system 

� Article 124(2) of the Indian Constitution provides that the Judges of the Supreme Court are 

appointed by the President. He/she should consult such a number of the Judges of the 

Supreme Court and of the High Courts in the States as he/she may deem necessary for the 

purpose. 

� Article 217 of the Indian Constitution states that the Judge of a High Court shall be 

appointed by the President in consultation with the Chief Justice of India and the Governor of 

the State. Further, the Chief 

Justice of the High Court should 

also be consulted except in case 

of his/her own appointment. 

� In First Judges Case (1981) the 

SC said consultation under 

Article 124 doesn’t mean 

concurrence (unanimity). Based 

on this judgement, the President 

is not bound by CJI’s advice. 

� In Second Judges Case (1993) 

the SC overruled its previous 

decision and said CJI’s advice is binding. Further CJI is required to formulate its advice 

based on a collegium of judges consisting of CJI and two senior-most SC judges. 

� In Third Judges Case (1998) the SC expanded the collegium to a five-member body to 

include the CJI and the four senior-most judges of the court after the CJI. 



 

 

� In the Fourth Judges Case (2015) the SC upheld the primacy of the collegium. Further, the 

court strikes down the NJAC (National Judicial Appointments Commission) Act as 

unconstitutional.  

� The Court held that the Act gave the government 

significant powers to appoint Judges. The Court held 

the Act encroached upon the judiciary’s 

independence and undermined the basic structure. 

How the Collegium helped to secure the independence 

of judiciary? 

� It separates the judiciary from the influence of the 

executive and legislative. This ensures impartial and 

independent functioning. So, the collegium system strengthens the principle of separation 

of powers. 

� The State is the main litigant in Indian Courts. About 46% of total cases pending in India 

pertains to the government. If the power to transfer the judges is given to the executive, then 

the fear of transfer would impede justice delivery.  

� The executive organ is not a specialist or does not have the knowledge regarding the 

requirements of the Judge. Therefore, it is better if the collegium system appoints Judges. 

� The political vulnerability in India- The government handling the transfers and appointments 

is prone to nepotism. This cannot be feasible with the present collegium system. Further, the 

collegium system provides stability to the judges. 

Criticisms of the Collegium System 

� ‘Collegium’ is nowhere mentioned in the Constitution and has been evolved by the judiciary 

itself for retaining the power to select judges by itself. 

� Selection of judges by collegium is undemocratic since judges are not elected by the people 

and are not accountable to the people or to anyone else. 

� The lack of a written manual for functioning, the absence of selection criteria, the arbitrary 

reversal of decisions already taken, the selective publication of records of meetings prove the 

opaqueness of the collegium system. 

The NJAC comprised of 3 judges 
of SC, a central law minister, and 2 
civil society experts. 

A person would not be 
recommended by NJAC if any 2 of 
its members did not accept such 
recommendation, making the 
appointment process more broad-

based. 



 

 

� The collegium members often face the issue of mutual consent regarding appointment of 

judges. The shadow of mistrust between the members of the collegium exposes the fault lines 

within the judiciary. 

� The process of judicial appointment is delayed due to delay in recommendations by the 

collegium for the higher judiciary. 

� Critics have pointed out that the system is non-transparent, since it does not involve any 

official mechanism or secretariat. It is seen as a closed-door affair with no prescribed norms 

regarding eligibility criteria, or even the selection procedure. There is no public knowledge 

of how and when a collegium meets, and how it takes its decisions. There are no official 

minutes of collegium proceedings. 

� The other area of concern is the composition of the higher judiciary. While data regarding 

caste is not available, women are fairly underrepresented in the higher judiciary. 

Way Ahead 

� Filling up of vacancies is a continuous and collaborative process involving the executive and 

the judiciary. 

� However, it is time to think of a permanent, independent body to institutionalize the process 

with adequate safeguards to preserve the judiciary’s independence guaranteeing judicial 

primacy but not judicial exclusivity. It should ensure independence, reflect diversity, 

demonstrate professional competence and integrity. 

� Instead of selecting the number of judges required against a certain number of vacancies, the 

collegium must provide a panel of possible names to the President to appoint in order of 

preference and other valid criteria. 

� The collegium members have to make a fresh start and engage with each other. A transparent 

process adds accountability that is much needed to resolve the deadlock. 

� Individual disagreements over certain names will continue to take place, but care must be 

taken that the institutional imperative of dispensation of justice does not suffer.  

Source: The Indian Express 

Practice question: Collegium System separates the judiciary from the influence of the executive 

and legislative but gives enormous power to judges that can be easily misused. Comment. 
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