
 



CUSTODIAL TORTURE : AN ANALYSIS 

SYLLABUS: Government policies and interventions for development in various sectors and 

issues arising out of their design and implementation. 
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CUSTODIAL VIOLENCE  

Custodial violence primarily refers to violence in police custody and judicial custody. It may 

be mental or physical in nature.Rape and torture are the two common manifestations of 

custodial violence which may turn out to be fatal and cause death. 

LEGALITY 

● Torture is not defined in the Indian Penal Code, but the definitions of ‘hurt’ and 

‘grievous hurt’ are clearly laid down. 

● Though the definition of ‘hurt’ does not include mental torture, Indian courts have 

included psychic torture, environmental coercion, tiring interrogative prolixity, and 

overbearing and intimidatory methods, among others, in the ambit of torture. 

● Voluntarily causing hurt and grievous hurt to extort confession are also provided in 

the Code with enhanced punishment. 

REASONS BEHIND CUSTODIAL VIOLENCE  

● Acceptance: The belief that a certain degree of fear and pressure is necessary to 

compel a suspect to cough up the “truth” is widely held by police officers. Despite the 

prohibition and safeguards against third degree methods, they are normalised in 

police practice. 

● Attitude of officials: A survey of about 12,000 police personnel across India, published 

by Common Cause and Lokniti in 2019.Three out of four personnel felt that it is 

justified for the police to be violent towards criminals, and responded that there is 

nothing wrong in the police beating criminals to extract confessions. 

● Convenience: Coercion and the resort to violence are common approaches for 

interrogation. It fuels the persistence of torture, even after there is widespread 

criticism among people, judiciary and civil society organisations. 



● Resource constraints :Investigation officers are in short supply, and have little scope 

to develop specialisation. Working under the compounded issues of inadequate 

resources, political pressure, and an overburdened legal system, officers compelled to 

take matters into their own hands.Hence,torture is perceived as most effective tool of 

investigation.  

● Impact of media: Popular films,and political and public support to illegal police killings 

as in the Hyderabad ‘Disha’ case further legitimise the vigilante cop as the only hope 

for serving justice. 

● Low conviction rate: Apart from custodial deaths, more than 2,000 human rights 

violation cases were also recorded against the police between 2000 and 2018. And 

only 344 policemen were convicted in those cases. 

● Tied hands of NHRC: National Human Rights Commission has said that “custodial 

violence and torture is so rampant in this country that it has become almost routine”. 

Yet NHRC investigation is merely advisory in nature and doesn't have penalising 

powers. 

● Structural flaw in admissibility of evidence: 

o Indian law creates conditions which further permit torture through the “back 

door”. 

o While confessions before a police officer are not admissible evidence, to 

prevent the police from resorting to torture, other legal provisions have the 

effect of indirectly accommodating the use of torture in investigative practice. 

o Section 27 of the Indian Evidence Act permits the admissibility of statements 

before the police to the extent that they relate to the recovery of material 

objects, often called ‘recovery evidence’.  

o Thus, investigators still have incentive to seek disclosures, and information 

implicit in a confession, as central to their investigation. Torture and 

falsification, by forcing an accused to sign on blank papers,are known abuses 

in the use of this provision. 



o Yet, Indian law still does not bar tainted evidence obtained through torture or 

coercive methods as inadmissible. It is up to individual judges to decide 

whether to rely on it or not. 

JUDICIAL INTERPRETATION  

● DK Basu v. State of West Bengal case: The Court has issued guidelines that the police 

must follow in all cases of arrest and detention. 

● Nilabati Behera v. State of Orissa : The Court made sure that the state could no longer 

escape liability in public law and had to be compelled to pay compensation. 

● Munshi Singh Gautam and others vs the State of Madhya Pradesh: The Supreme Court 

ruled that the dehumanizing torture, assault in alarming proportions raise serious 

questions about the credibility of the rule of law and administration of the criminal 

justice system. 

● Rama Murthy v. State of Karnataka (1996): The SC while upholding fundamental rights 

of prisoners identified ‘Torture and ill-treatment’ in prisons as an area that needs 

reform. 

● Punishment: Similarly, the Court has held in many cases that policemen found guilty 

of custodial death should be given the death penalty. 

SAFEGUARDS AGAINST CUSTODIAL VIOLENCE  

Constitutional Provisions  

● Article 20: Right to protection against the conviction of offenses. 

● Protection from torture is a fundamental right enshrined under Article 21 Right to Life 

of the Indian constitution. 

● The right to counsel is a fundamental right under Article 22(1) of the India constitution. 

Legal provisions  

● Section 41 of Criminal Procedure Code (CrPC) was amended in 2009 to include 

safeguards so that arrests and detentions for interrogation have reasonable 

grounds.  



● It mandates documented procedures, arrests are made transparent to family, friends 

and public, and there is protection through legal representation. 

IMPACT OF EXISTING INVESTIGATION METHODOLOGY 

● Extreme torture tactics, such as forced stress positions or water boarding, have been 

shown to significantly damage the affected person’s memory and recollection of 

information.  

● Aggressive questioning is more likely to make the interviewee resistant, or ‘say 

anything’ just for the threat of violence to stop. 

● Coercive interviewing leads to unreliable information and false confessions.  

WAY FORWARD  

● Improving Investigation: There is a need for a fundamental shift in police thinking as 

mentioned by the Méndez Principles of moving from coercive practices to rapport 

based interrogation can be realised.  

● Adopting dynamics: A latest effort of comprehensive, expert driven consultative 

process reinforces empirical evidence that torture does not work as mentioned in the 

‘Principles on Effective Interviewing for Investigations and Information Gathering’, 

dubbed the ‘Méndez Principles’.It is time to reinvent and reorient the criminal 

investigation process. 

● Scientific Techniques :The introduction of scientific techniques of interrogation, such 

as lie detectors and narcoanalysis, are often presented as the solutions to end 

physical torture. Along with these techniques, addressing the existing challenges 

which perpetuate torture and its psychological forms of torture need to be 

supplemented by appropriate strategies. 

● 273rd Report of the Law Commission :It recommended ratification of the U.N. 

Convention against Torture and other Cruel, Inhumane or Degrading Treatment 

(CAT).CAT was signed by India, but is yet to be ratified. 

● Fair investigation guidelines 



o Under the Code of Criminal Procedure, a judicial magistrate inquires into every 

custodial death. 

o The National Human Rights Commission has laid down specific guidelines for 

conducting autopsy for custodial deaths under the eyes of the camera. 

● Adaptation of technology: Monitoring the rooms and offices of 

investigative  authorities through CCTVs is an important step towards combating 

torture but its effectiveness is contingent on broader reforms. 

 

Indian law remains ambivalent and fails to fully prevent torture and coercion from creeping 

in.It is immense need to address structural constraints, popular culture, and political 

approval have shaped policing institutional cultures to decouple violence and coercion from 

investigation. The Supreme Court needs to ensure robust implementation of its order and 

simultaneously plug the gaps to curtail incidents of torture. 

 

DO PRACTICE:EASE AND ACE YOUR MAINS ANSWER WRITING  

Growing Problem of Custodial Torture In India is a serious concern on the ground of violation 

of human rights. Comment and suggest remedial measures. 

 

 

 

 

 

 


