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1. DOCTRINE OF ACT OF STATE

An act performed by the government of a
sovereign State and involving a policy
decision in the matter of relations with a
foreign State is protected as an act of State.
The exercise of this power cannot be
questioned under nation laws.
As a result of the covenant entered into by
the rulers of the erstwhile princely states, a
new sovereign was established over their
erstwhile territories. The covenant was an
act of State

Constitutional Provisions:
Article 73(1)(b): the executive
power of the Government of
India extends to the exercise of
such rights authority and
jurisdiction as are exercisable by
it by virtue of any treaty or
agreement with a foreign State.

Act of State is supposed to be an act in
relation to foreigner by the sovereign power
of the State or its agent.

Related Judgements:
The residents of the said territories do not carry with them their rights as subjects of for former
Rulers (State of Haryana v. Amar Nath Bansal, AIR 1997 SC 718).

The doctrine of Act of State cannot be pleaded by a State as a defence against its own citizens.
(B.K. Mohapatra v. State of Orissa, AIR 1988 SC 24).

2. DOCTRINE OF ADOPTION
According to Hobbes, LEGISLATURE was not the body that first made the law but the authority
that continued it. In the process of continuing the laws, the legislature may be said to have
adopted them. Article 372 of the Constitution which seeks to confine the laws in force, reflects the
Doctrine of Adoption.
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3. DOCTRINE OF BASICS STRUCTURE
➢ The doctrine of Basic Features of the
Constitution has been devised by the
SUPREME COURT as part of its creative
jurisprudence. Also, referred to as the
Doctrine of Basic Structure or Basic Elements
of the Constitution, it was first propounded
in1973.

HISTORY

Kesavananda Bharati Case
Question whether the amending power
under article 368 is absolute and unlimited.

Article 368 does not enable Parliament to
alter the "basic structure" or framework of
the Constitution.

42 Amendment 1976 Clause 4 and Clause 5
There are no limitations, expressed or
implied, upon the amending power of
Parliament under article 368 (1) which is
"Constituent Power".

A Constitution Amendment Act would
not, therefore, be subject to judicial review
on anyground.

Indira Nehru Gandhi v. Raj Narain (AIR 1975 SC 2299)

Minerva Mills v. Union of India (AIR 1980 SC 1789)
clauses (4) and (5) as void, on the ground that this amendment sought to totally exclude
judicial review, which was "basic feature" of the Constitution.

Detailed Explanations:
➢ In Kesavananda Bharati v. State of Kerala (AIR 1973 SC 1461), ten of the 13 JUDGES held that article
368 itself contained the power to amend the Constitution and that "law" in article 13 (2) did not take
in a constitutional amendment under article 368. On the question whether the amending power under
article 368 is absolute and unlimited, seven judges, constituting a majority, held that the amending
power under article 368 was subject to an implied limitation; a limitation which arose by necessary
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implication from its being a power to
"amend the Constitution". By a majority
7 to 6 the Court ruled the "Article 368
does not enable Parliament to alter the
"basic structure" or framework of the
Constitution". What constituted the
basic structure was, however, not
clearly made out by the majority and
remained an open question.
➢ Following this decision in the
Kesavananda case, clauses (4) and (5)
were inserted in Article 368 by the
Constitution (42nd Amendment) Act,
1976, to dilute the limitation of 'basic
features' to the amending powers of
Parliament. These Clauses say that
a) There are no limitations, expressed or
implied, upon the amending power of
Parliament under article 368 (1) which is
"Constituent Power" and that
b) A Constitution Amendment Act would not, therefore, be subject to judicial review on any ground.

But the applicability of the doctrine of basic structure was reafirmed by the
Supreme Court in (Indira Gandhi v. Raj Narain (AIR 1975 SCC 2299) and
Minerva Mills v. Union of India (AIR 1980 SC 1789). In the latter case, the Court
held clauses (4) and (5) as void, on the ground that this amendment sought to
totally exclude judicial review, which was "basic feature" of the Constitution.

In the Kesavananda Case, Justice Sikri (para 302) had tried to tabulate the basic
features of the Constitution as follows:
I. Supremacy of the Constitution
ii. Republican and democratic form of government
iii. Secular character of the Constitution
iv. Separation of powers, and
v. Federal character of the Constitution.
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In the same case, Justice Hegde and Justice Mukherjee included the sovereignty
and unity of India, the democratic character of our polity and individual freedom
in the elements of the basic structure of the Constitution. They believed that
PARLIAMENT had no power to revoke the mandate to build a Welfare State and
an egalitarian society

Justice Khanna also said that Parliament could not change India's democratic
government into dictatorship or hereditary monarchy nor would it be permissible
to abolish the LOK SABHA and the RAJYA SABHA. The secular character of the
STATE could not, likewise, be done away with.

In Indira Nehru Gandhi v. Raj Narain (AIR 1975 SC 2299) Justice Chadrachud found
the following to be the fundamental elements of the basic structure of the
Constitution:

i.

India as a sovereign democratic republic

ii.

Equality of status and opportunity

iii.

Secularism and the freedom of conscience, and

iv.

Rule of Law

The same Judge in the Minerval Mills case added the "amending powers of
Parliament", "Judicial Review" and "Balance between the Fundamental Rights and
the Directive Principles" to the list of elements basic to the Constitution.

➢ The concept of the basic structure was further developed by the Supreme Court and the position
that the basic features cannot be altered even by constitutional amendments was further confirmed
and more essential features of the basic structure were added in:
❖ Waman Rao Case AIR 1981 SC 271)
❖ Bhim Singhji Case (AIR 1981 SC 234)
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❖ S.P. Gupta v Union of India (Transfer of Judges case) AIR 1982 SC 149)
❖ Sampath Kumar' case (AIR 1987 SC 663) and Kihoto Hollo hon v. Zachilhu, AIR 1993 SC 412, (1992)
ISCC 309),
❖ L. Chandra kumar v. Union of India, AIR 1997 SC 1125)
❖ In P.V. Narasimha Rao V State (AIR 1998 SC 2120), Justice S.C. Agarwal held that "Parliamentary
Democracy" is part of the basic structure of the Constitution.

4. DOCTRINE OF BIAS
Principles of natural justice
Principles of natural justice demand that those required to settle a dispute are not affected by
any bias or prejudice. It is essential for the legitimacy of judicial administration that the
judges be impartial, objective and free from bias.

* No one should be a judge in one's case,and

Key points
The Doctrine of Bias thus requires
that:

Related
Judgments

*Justice should not only be done but should be
seen to bedone.

The SUPREME COURT in Mineral Development v. State of Bihar
(AIR 1960 SC 465) held that if a member of a judicial body is
subject to bias in favour of against any party to a dispute or in
such a position that bias must be assumed to exist, he ought not
take part in the decision or sit on the tribunal.

(Nageshwar Rao v. A.P.S.R.T. Corp. AIR 1959 SC 308; Ranjit
Thakur v. Union of India, AIR 1987 SC 2386; R.L. Sharma v.
Managing Committee Hari Ram School, AIR 1993 SC2155).
A pecuniary interest in the subject matter of the proceedings,
however small, would disqualify a member from acting as a
judge because, in that case, bias can be reasonably presumed to
exist. Reasonable apprehension in the mind of one of the
parties of the judge being biased should be enough for the
judge not to be a judge in the matter and if he does, to render
the judgment invalid. It is not necessary to prove that bias will
or has affected the decision.
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5. DOCTRINE OF COLORABLE LEGISLATION
Principle Involved
The principle behind the doctrine of
colourable legislation is that even the
legislature
cannot
violate
the
constitutional restrictions on its powers
by employing an indirect method
because "what you cannot do directly,
cannot be done indirectly either".

Background
•Restrictions on the legislative powers of a LEGISLATURE may arise from the existence of a charter
of FUNDAMENTAL RIGHTS which cannot be violated and from the distribution of legislative
powers between the Union and States in a federal polity.
•Where a legislature transgresses the limits of its constitutional powers and the transgression is
indirect, covert or veiled, the resultant law is considered to be colourable legislation by courts.

Supreme Court Judgements and Related Cases

B.R. Shankar Narayana v State of Mysore, (AIR 1966 SC 1571).

➢ Where a legislative body is found to be
making an
attempt to escape legal
fetters imposed on its powers by
resorting to forms of legislation
calculated to mask the real subject
matter, the doctrine of colorable
legislation comes into play to determine
the legislative competence of the
legislative body and the restrictions on
its powers.
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(K.C.G.Narayan Deo v. State of Orissa, AIR 1953 SC 375)
(T.G. Venkataraman v State of Madras, AIR 1970 SC 508).
The SUPREME COURT has held that a colourable legislation is one where although apparently a
legislature is passing a statute purported to act within the limits of its powers, yet in substance and
in reality it transgresses it powers, the transgression being veiled and on proper examination found
to be mere pretence or disguise. To establish the colourable character of a legislation, it has to be
proved that though apparently within legislative competence, in reality it is outside the legislative
competence. Where a statute passed is in reality within the legislative competence of the
legislature, it cannot be questioned as colourable on the ground of motives or the like.

6. DOCTRINE OF DOUBLE JEOPARDY
Constitutional Provisions:
➢ Clause 2 of article 20 of India's
Constitution incorporates the
doctrine of double jeopardy in as
much as it is emphatic that "no
person shall be prosecuted and
punished for the same offence
more than once".
➢ The words "prosecuted" and
"punished" have to be read
together
to
invoke
the
protection. The principle has of
course been already recognized in the existing law, i.e. vide Section 26 of the General Clauses Act
and Section 300 of the Criminal Procedure Code.

Doctrine of Double jeopardy vis a
vis Government Servants :

• The protection afforded by clause 2 of article 20 is however, attracted only in respect of
the punishment inflicted by a court of law or judicial tribunal. It does not immunize a
person from proceedings which are not before a court of law.
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Related Judgements
(Motising Chhagansing Voghela v. S. D. Mehta, AIR 1966 Guj 233).
Thus, a government servant prosecuted and convicted by a court of law, can nonetheless by
punished under departmental proceedings for the same offence.

(Venkataraman v. India. 1954 SC 375).
Similarly, a person punished departmentally may be prosecuted in a court of law

(Bachchal Lal v. Lalji, AIR 1976 All,393).
Also, since the operation of article 20 (2) is limited to indictment before a criminal court, it
does not ban proceedings before a civil court for disobedience of an injunction along with
criminal proceedings, as the former are not in the nature of criminal proceedings .

7. DOCTRINE OF ECLIPSE
Constitutional Provision
➢ Article 13(1) provides that all preConstitution laws which are inconsistent
with the provisions of FUNDAMENTAL
RIGHTS shall be void to the extent of
inconsistency.

Supreme Court Interpretation
Pre constitutional Laws
➢ According to the Doctrine of Eclipse
applied by the SUPREME COURT, a preConstitution law remains eclipsed or
dormant, from the date of the
commencement of the Constitution, to the
extent that it is inconsistent with fundamental rights. But it is not dead. It comes alive for
determination of any pre-Constitution rights, or where the rights and obligations of a person no
covered by a fundamental right are involved, or where the prohibition brought about by a
fundamental right is removed by a constitutional amendment. (Bhikaji v. State of MP, AIR 1955 SC
781; KeshavanMadhava Menon v. State of Bombay, AIR 1951 SC 128).
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Post Constitutional Laws
➢ Article 13(2) prohibits the State from making any law which contravenes any of the fundamental
rights.

➢ Applied to post-Constitution laws, Doctrine of Eclipse means that the voidness of such a law may not
be absolute in as much as voidness is only to the extent of inconsistency of the law to fundamental
rights, e.g. it may be validly applicable to a person not covered by a particular fundamental right
available only to a citizen.
➢ Also, as in the case of a pre-Constitution law under article 13(1), a void post- Constitution law can also
be revived by a constitutional amendment.
(Jagannath v.A.O. Land Reforms, AIR 1972 SC 425; State of Gujarat v. Shri Ambica Mills,
AIR 1974 SC 1300).

8. DOCTRINE OF HARMAONIOUS INTERPERTATION
➢ The Constitution must be read as a whole with the weight given to every part. Where two provisions
appear to be in conflict, under the Principle of Harmonious Construction, the meaning which gives
effect to both the provisions and ensures their smooth and harmonious operation should be accepted

Related Case
(See Venkataramana v. State of Mysore, A,1958 SC 255, State of Madras v. Champakam, (1951) SCR
5257, Gopalan (vs) State of Madras (1950) SCR 88).

9. DOCTRINE OF LIBERAL INTERPRETATION
Under what is called the Doctrine of Liberal Interpretation, the Constitution has to be
interpreted liberally and not in a narrow sense. [Goodyear India v. State of Haryana AIR (1990)
SC 781]. A great deal of creative jurisprudence in India is the result of the courts following the
Doctrine of Liberal Interpretation of constitutional provisions.

10. DOCTRINE OF MINISTERIALS RESPONSIBILITY

An essential indicator of parliamentary system is the concept of ministerial responsibility.
The Doctrine of ministerial responsibility means that for every act of STATE, it is the ministers
who are responsible to the people through their elected representatives in PARLIAMENT.
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Related constitutional provision
Article 75(3) provides that the COUNCIL OF MINISTERS shall be collectively responsible to the
HOUSE OF THE PEOPLE. (State of Karnataka v. Union of India, AIR 1978 SC 68).

11. DOCTRINE OF PITH AND SUBSTANCE
When this doctrine is applied
The test of pith and substance is generally and more appropriately applied when a dispute
arises as to the legislative competence of the LEGISLATURES and it has to be resolved by
reference to the entries to which the impugned legislation is relatable.

Applicability and related case laws
In case of inconsistency between laws made by
PARLIAMENT under articles 249 and 250 and laws made by
STATE LEGISLATURES, the law made by Parliament shall
prevail and he State law shall be inoperative to the extent of
repugnancy while the law made by Parliament remains in
effect (article 251).
When there is conflict between entries in the legislative lists,
and legislation by reference to one entry would be competent
but not by reference to the other, doctrine of pith and
substance is invoked for the purpose of determining the true
nature and character of the legislation in questions (Atiabari
Tea Co, v. State of Assam, AIR 1961 SC 232).
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12. DOCTRINE OF PLEASURE

Meaning: The Doctrine of
Pleasure
means
that,
among others, the services
of a public servant can be
dispensed with without
assigning any reasons
therefore.

Examples of few high
offices covered under
this doctrine

Constitutional
Safeguards

Constitutional provisions
Article 310 laid down the principle that
subject to express provisions of the
Constitution, every Government employee in a defence service or a civil service - held
his office during the pleasure of the
PRESIDENT or the GOVERNOR as
contradistinguished from holding office
under a contract between the employer and
the employee.

There are several high offices like the office of the
GOVERNOR which are held during the pleasure of
the President which means that the term of a
Governor can be terminated at any time without
assigning any reason. Few other examples of high
offices that comes under this doctrine are Attorney
General and Individual ministers.

Besides, there were special constitutional safeguards in
case of certain high functionaries like the JUDGES of the
SUPREME COURT and HIGH COURTS, the CHIEF
ELECTION COMMISSIONER, COMPROLLER AND
AUDITOR-GENERAL, members of the PUBLIC
SERVICE COMMISSION, etc, who could not be
removed from their offices except in the manner laid
down in relevant articles (124, 217, 317, 324, etc.,)
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13. DOCTRINE OF PROGRESSIVE INTERPRETATION

The SUPREME COURT, in interpreting the Constitution, has been guided by the doctrine of
progressive interpretation, namely it has kept in view the ever changing socio-legal context
while interpreting the Constitution.

14. DOCTRINE OF PROSPECTIVE OVERRULING

➢ According

to the Doctrine of
Prospective Overruling adopted by
the
SUPREME
COURT
an
interpretation given by the court and
the law declared by it may not be
given retroactive operation, ie. the
validity of past acts may not be
affected. (Golak Nath v. State of
Punjab, AIR 1967 SC 1643).

15. DOCTRINE OF REPUGNANCY
➢ Under the DOCTRINE OF PITH AND SUBSTANCE, any jurisdictional conflict between the Union
and States in regard to their legislative competence can be settled by the court ascertaining the
substance of the matter relating to an item in one list or the other.

When this doctrine is applied
➢ Repugnancy arises when two enactments both within the competence of the respective legislatures
collide and when the Constitution expressly or by necessary implication provides that the enactment
of one LEGISLATURE has superiority over the other then to the extent of the repugnancy, the one
supersedes the other (State of Orissa v.Tullock & co. AIR 1964 SC 1284).
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16. DOCTRINE OF SEVERABILITY

Case laws related to this doctrine:
While interpreting a statue,
COURTS have to decide
whether the law as a whole or
only some parts thereof attract
unconstitutionality. The court
can declare a law void in part
as well, if the facts so warrant.

Under Doctrine of Severability if a
part of the provision is found to be
invalid, the validity of the remaining
part need not be affected if it can be
separated from the impugned part
and can stand on its own. [Gaya
Pratap Singh v. Allahabad Bank, AIR
1955 SC 765; Gopalan v. State of
Madras (1950).

17. DOCTRINE OF TERRITORIAL NEXUS

Constitutional Provisions:
Article 245 of the Constitution provides
that PARLIAMENT can make laws for
the whole of India, or any part of the
territory of India, while a state
legislature can legislate for the whole or
part of the State. It is possible for a law
made by Parliament to have extra
territorial operation. But the State law
may have no validity outside the State
unless it can be established that there is
sufficient territorial nexus or connection
between the State making the law and
the subject matter of the legislation.

Examples:
The doctrine has been
applied in cases under
the sales tax, sale of
goods and lotteries and
prize
competitions
laws.
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18. DOCTRINE OF WAIVER
Background:
Waiver is an intentional relinquishment of a known right or advantage, benefit, claim or privilege
which except for such waiver the party would have enjoyed. Waiver can also be a voluntary
surrender of a right. The doctrine of waiver has been applied in cases where landlords claimed
forfeiture of lease or tenancy because of breach of some condition in the contract of tenancy.
The voluntary choice is the essence of waiver. There should exist an opportunity for choice
between the relinquishment and an enforcement of the right in question. It cannot be held that
there has been a waiver of valuable rights where the circumstances show that what was done
was involuntary. There can be no waiver of a non-existent right. Similarly, one cannot waive that
which is not one's as a right at the time of waiver.

The doctrine of waiver of right is based on the premise that a person is his best judge and that
he has the liberty to waive the enjoyment of such right as are conferred on him by the state.
However the person must have the knowledge of his rights and that the waiver should be
voluntary.
A waiver is an intentional relinquishment of a known right. Everyone has a right to waive an
advantage or protection the law seeks to give.
The ingredients and the applicability of the doctrine of waiver has been succinctly observed in
case of P. Dasa Muni Reddy v. P. Appa Rao reported in (1974).

Court’s Interpretation:
The doctrine which the courts of law will recognize is a rule of
judicial policy that a person will not be allowed to take
inconsistent position to gain advantage through the aid of
courts.

Waiver sometimes partakes of the nature of an election. Waiver
is consensual in nature. It implies a meeting of the minds. It is
a matter of mutual intention.
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19. DOCTRINE OF IMPLIED POWERS

DEFINITION

Background

The doctrine of “Implied Power” means
“A political power that is not enumerated
but that nonetheless exists because it is
needed to carry out an express power”.

The importance of this Doctrine comes into
play in cases where it is observed that the
Statute confers a duty upon an Authority and
that duty cannot be discharged or that power
cannot be exercised unless some ‘other’ power
is assumed to exist and in absence of such
‘other’ power, the obligation prescribed under
the Statute becomes impossible to comply
with. The impossibility must be of such nature
that it has no exceptions and the Statute
would become a dead letter if that ‘other’
power is not assumed.

This as the name suggests, ‘implied
power’ is something that has existence by
virtue of express power and is something
without which an express power cannot
be exercised.

Court’s interpretation
In the Tobacco Merchants Case, the Hon’ble Supreme Court cautioned as to the applicability of
the Doctrine of Implied Powers by stating that “the doctrine of implied power can be invoked
where without the said power the material provision of the Act would become impossible
of enforcement”.

Thus in no other circumstance can this doctrine be invoked. Only where there is an impossibility
of enforcement to the express provisions of a Statute, the existence of some deemed power can
be held to be valid. In all the other circumstances where the express power could be given effect
to without assuming any ‘other’ power, the Doctrine of Implied Powers would have no
applicability.
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20.DOCTRINE OF PRECEDENT
Background
Judicial precedent or decisions is a process which is followed by the judges to take the
decision.
In Judicial precedent, the decision is taken by following the similar cases happened in
the past.
So judicial decision is based on the principle of stare decisis i.e. “stand by the decision
already made”. The reason why a precedent is recognized is that the verdict of the
judiciary is assumed to the correct. The use of precedents helps the litigant gain
confidence in the judicial system. The administration of the judicial decision becomes
just and fair.

Two Basic Rules

There are two rules that apply to the doctrine of judicial
precedents:

1. The first rule says that a court
which is lower in a hierarchy is
completely bound by the decisions
of courts which are above it.

2. The second rule states that higher
courts are bound by their own
decision in general in matters of
related to precedence.
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Article 141 states all courts are
legally bound to the Supreme Court
judicial
decisions
with
the
exception of Supreme Court itself.
The Supreme Court is not bound by
its own decisions.

Doctrines of constitution

Supreme Court & doctrine of
precedent

Supreme Court is the highest authority and its
decisions are binding on all other courts. Article
141 of the constitution says that any law
decided by the supreme court shall be binding
on all courts of the country.
However, the Supreme Court recognizes that
its earlier decisions cannot be deviated from,
except in case of extenuating circumstances. If
an earlier decision is found to be incorrect, the
Supreme Court will deviate from it.

21. DOCTRINE OF OCCUPIED FIELD
Doctrine of Occupied Field simply refers to those legislative entries of State List, which are
expressly made ‘subject’ to a corresponding Entry in either the Union List or the Concurrent
List. Doctrine of Occupied Field has nothing to do with the conflict of laws between the state
and the centre. It is merely concerned with the ‘existence of legislative power’. Doctrine of
Occupied Field comes into picture even before the Union Law or the State Law has
commenced.

Constitutional Provisions
Under Article 254, as soon as a Union law receives assent of the President, it is said to be ‘a
law made by the Parliament’. Actual commencement of the law is not important for the
purpose of attracting doctrine of Occupied Field.

18
C- 40, 2nd Avenue, Anna Nagar West, Chennai -40
Email – info@aramiasacademy.com – Mob: 8939696868/69; aramiasacademy.com

ARAM IAS ACADEMY

Doctrines of constitution

22. DOCTRINE OF INCIDENTAL ANCILLARY POWERS

It is an addition to the doctrine of Pith and Substance.
It also includes rights to legislate on ancillary matters with the right to legislate on a subject. It
doesn’t imply that the extent of the power can be stretched out to an unreasonable extent. For
example, in R M D Charbaugwala vs State of Mysore, Supreme Court held that wagering and
betting is a state subject as referenced in the State list however it excludes capacity to impose taxes
on wagering and betting because it exists as a separate item in the same list.
In Prafulla Kumar Mukherjee v. The Bank of Commerce case, it is explained that matters with which
state legislature is dealing may affect any item in the union list. The court held that, according to
its true nature and character, such a matter should be put in the appropriate list.

23. DOCTRINE OF RESIDUARY POWERS

Background
The Constitution of India adopts a threefold distribution of the subjects of legislative power
between the Parliament and State legislature by placing them in any one of the three Lists,
namely, Union List, State List and Concurrent List.
Complex modern governmental administration in a federal setup providing for distribution of
legislative powers coupled with the power of judicial review may rise such a situation that a
subject of legislation may not squarely fall in any specific entry in the tree Lists.
In such a situation Parliament would have the power to legislate on the subject in the exercise of
residuary powers under Article 248 and under Article 246(1) read with Entry 97 of List I
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Legislature and doctrine of Residuary powers
Article 248 vests the residuary power in the parliament .It says that parliament has exclusive power
to make any law with respect to any matter not enumerated in the Concurrent List also or the State
List. Entry 97 in the Union List also lay down that Parliament has exclusive power to make laws
with respect to any matter not mentioned in the State List or the Concurrent List including any tax
not mentioned in either of these Lists. Thus the Indian Constitution makes a departure from the
practice prevalent in U.S.A., Switzerland and Australia where residuary powers are vested in the
states. This reflects the leanings of the Constitution-makes towards a strong Centre.

Judiciary & Doctrine of Residuary powers
Judiciary (being the interpreter of constitution) has a very important role to play in deciding the
residuary powers. It has been left to the courts to determine finally as to whether a particular matter
falls under the residuary, power.

doctrine

Background of this

When two tiers of government, each having several functions to discharge,
operate side by side in the same community, within the same territorial limits
and having authority over the same people, the operations of each are bound
to cross and intersect at several points.

The purpose of the doctrine of immunity is to secure that in such a system each
of the governments would be allowed to function without being restricted or
obstructed by the other. To achieve this end, one government should not
interfere with the operations, instrumentalities and functionaries of the other.
The power of taxation might be used by one tier of government to restrict and
limit the activities of the other and therefore the doctrine of immunity directly
affects the power of taxation.

The problem of intergovernmental taxation of each other’s
activities is characteristic of federations where two sets of
governments, each endowed with autonomous powers of
taxation, exist. The Doctrine of Immunity of Instrumentalities
means, the State and Central (Federal) Governments have
immunity from paying taxes imposed by the other.
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24. DOCTRINE OF IMMUNITY OF INSTRUMENTALITIES
Constitutional Provisions
Article 289(2) of the Constitution of India relaxes the Doctrine saying that the Union can
tax a State by passing a bill in the Parliament.

25. DOCTRINE OF SEPARATION OF POWERS
“If the legislative and executive authorities are one institution, there will be no freedom.
There won’t be any freedom anyway if the judiciary body is separated
from the legislature and executive”
-

Charles de Montesquieu

Background to the emergence of this doctrine
The separation of powers is imitable for the administration of federative and democratic states. Under
this rule the state is divided into three different branches- legislative, executive and judiciary each
having different independent power and responsibility on them so that one branch may not interfere
with the working of the others two branches. Basically, it is the rule which every state government
should follow in order to enact, implement the law, apply to specific case appropriately. If this principle
is not followed then there will be more chances of misuse of power and corruption If this doctrine is
followed then there will be less chance of enacting a tyrannical law as they will know that it will be
checked by another branch. It aims at the strict demarcation of power and tries to bring the
exclusiveness in the functioning of each organ.
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Origin of this doctrine
The term “separation of powers” or “trias –politica“ was initiated by Charles de Montesquieu.
In 16th and 17th-century British politician Locke and Justice Bodin, a French philosopher also
expressed their opinion regarding this doctrine. Montesquieu was the first one who articulated
this principle scientifically, accurately and systemically in his book “Esprit des Lois” (The Spirit
Of Laws) which was published in the year 1785.

Constitutional provisions
If we go through the constitutional provision, we can find that
the doctrine of separation of power has not been accepted in a
rigid sense in India. There is personnel overlapping along with
the functional overlapping. The Supreme Court can declare any
law framed by the legislature and executive void if they violate
the provisions of the Constitution.

Supreme
court’s View

Justice
Chandrachud
also expressed
his views by
stating

In the case of Indira Gandhi vs Raj Narain, the court held that in our
Constitution the doctrine of separation of power has been accepted in
a broader sense. Just like in American and Australia Constitution
where a rigid sense of separation of power applies is not applicable
in India.

“The political purpose of the doctrine of separation of power is not
widely recognized. No provision can be properly implemented
without a check and balance system. This is the principle of
restraining which has in its precept, innate in the prudence of selfpreservation that discretion is better than its valor.”
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Although strict separation of power is not followed in India like the American Constitution, the
system of check and balance is followed. However, no organs are to take over the essential
functions of other organs which is the part of the basic structure, not even by amending and if it
is amended, such amendment will be declared as unconstitutional.
It is impossible for any of the organs to perform all the functions systematically and appropriately.
So for the proper functioning of the powers, the powers are distributed among the legislature,
executive and judiciary.
As it is a very well-known fact that whenever a large power is given in the hand of any
administering authority there are higher chances of maladministration, corruption and misuse of
power. This doctrine helps prevent the abuse of power. This doctrine protects the individual from
the arbitrary rule and prevents the organs from usurping the essential functions of other organs.
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